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FLORIDA LAW JOURNAL 


Vou. XI JUNE, 1937 No. 6 


LEGAL EMANCIPATION OF MARRIED WOMEN 


By MARY LOUISE BAKER 
John B. Stetson College of Law 
De Land, Florida 


(Editorial Note: Mr. D. H. Redfearn, of Miami, Florida, gives annual prizes of $50.00 
each to three of the law schools in the state of Florida for the best articles written on legal 
subjects which are assigned. The three subjects assigned this year were as follows: 


John B. Stetson University—Legal Emancipation of Married Women. 
University of Florida—Improvement of County and Municipal Government. 


University of Miami—Would it be to the best interests of the people of Florida to have 
the laws codified, with a provision to the effect that the common 
law would apply wherever the code did not cover any particular 
situation? 


The following were the winners: 
John B. Stetson University—Mary Louise Baker, Clearwater, Florida, 
University of Florida—Walter L. Woolfolk, Lake Wales, Florida, 


University of Miami—Victor B. Hutto, Miami, Florida). 


LEGAL EMANCIPATION OF MARRIED WOMEN 


“When people have to obey other people’s orders, 
equality’s out of the question.”-— W. S. Gilbert 


HISTORICAL BACKGROUND 


Woman has ever been inferior to man in physical strength. In matters of guile, 
strategem or mental agility she is often his superior. In support of this premise we 
may cite the ease with which Eve tempted Adam and the guile by which Salome obtained 
her wish from King Herod. Many other instances will readily come to mind both in 
sacred and profane history. The Decalogue of Moses fully covers the duty of man 
toward his fellowman and toward his Creator but is singularly silent as to any obliga- 
tion on the part of man toward his spouse because such obligation at the time was 
hardly worthy of mention. The Arab law of the harem regarded the woman as a 
slave. The Chinese, most peaceful of races used the barbarous system of binding 
the feet of their women to keep them under subjection. Even in the Golden Age of 
Greece the lot of the woman, and particularly of the married woman, was far from 
enviable and that condition existed with few exceptions down to comparatively modern 
times. The Roman law recognized various modes of marriage but all of them had the 
effect of placing the woman in the power (manus) of her husband and on the same 
footing as the children. 


The scholars who compiled the Encyclopaedia Britannica, in tracing the evolution 
of marriage from the cave of the aborigine to the relation of real equality established 
in states where woman is fully emancipated says, “It is possible to discriminate between 
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three stages, taking marriage as an institution—the animal or physical stage, the 
proprietary or legal stage, and the personal or moral stage. In the first or physical 
stage the relation of the sexes was unregulated, and in many eases of brief duration. 
In the second stage greater permanence was secured in marriage by assigning the 
husband a property right in his wife or wives. In the last stage the proprietary 
relation falls more and more in the background and the relation of husband and wife 
approximates that of two individuals entirely equal before the law.” ' 


Thinkers everywhere recognize that sex ought not to have a thing to do with civil 
rights yet the precedents and the conventions of the long established customs have 
persisted and still do persist even in this advanced age. Until the Christian era a 
woman was properly classed with the ox and the ass. Perhaps nothing more revolu- 
tionary occurs in the teachings of the great Galilean than the thought expressed to 
Martha that there might be something in the life of a woman more important than 
the cooking of a meal for a man. 


The scope of this article does not permit extended discussion of the present status 
of women in other lands or even within the various states of the American union. 
We review more particularly the question of Emancipation of Married Women in the 
light of their standing in the state of Florida in this the year 1937 A. D. Within the 
past century many of the states of the American union have done away with the 
disability of coverture. By every rule of justice, morality and equality that emanci- 
pation ought to be extended until women everywhere are freed from the absurd 
restrictions of the common law and of such statutes as the Married Woman statutes 
of Florida which in effect place the married woman, the infant and the idiot in one 
common category. The common law rule is thus expressed in Corpus Juris: “While on 
the one hand marriage imposes, no disability on the husband other than certain restrie- 
tions on his capacity to enter into transactions with his wife, on the other hand, except 
where the law has been changed by statute or modified because of special cireumstances, 
marriage imposes upon the wife a general disability to act or contract as she could 
have done prior to her coverture, her legal existence being merged in that of her 
husband.” 2 


According to the law now, the concubine of legal age has the same civil rights 
as if she were a male, but the lawful wife living in Florida is under bondage to the 
rules of the old common law as those rules are tightened by the so-called remedial 
statutes and she is thereby denied the right to contract or to manage her own affairs. 
Such denial of civil liberty may be proper in the case of the felon, the maniac and the 
one of immature years. There might be reasonable justification for the denial of 
civil liberty and of full freedom to contract, to those who are illiterate, those who are 
aliens, those who write with the left hand or play the trombone, but the distinction 
as to sex appears wholly illogical. The unmarried prostitute is free; her sister, the 
honestly married woman may not contract lawfully even for a stick of lipstick unless 
the guardian husband joins her! 


EXISTING FLORIDA LAW 
Section 5674 of the Compiled General Laws of Florida provides as follows: 
“Any married woman owning real property may sell, convey, or mortgage it 


as she might do if she were not married, provided her husband join in such 
sale, conveyance or mortgage.” 


That plainly states that the woman may do what she pleases providing she pleases 
to act as directed by her husband. Yet when by her blandishments and eajolery she 
has obtained the command of her husband to sell the $15.00 lot she is obliged to go 
before a notary for a separate and private examination and to swear that she does 
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not sign the deed because her husband requested it. Such is the logic of Florida 
Legislation ! 


Freedom of this kind was allowed to the negro under the slavery statutes. The 
identical arguments formerly used by those advoeating slavery are employed today by 
those few who presume to defend the Married Women statutes,—lack of education, 
inexperience in business, necessity for protection, ete., ete., ad infinitum, ad nauseum. 


Our courts have been sympathetic and liberal in their construction of the Constitu- 
tion and laws governing the subject and yet those judges are obliged to give effect 
to the plain meaning and intendment of the basic law and legislative enactments, Let 
us review a few of those decisions. 


In the case of Hodges v. Price, 18 Fla. 342 the court held: 


“The note of a married woman is void, and binds her neither in law nor equity, 
and a foreclosure can not be had of a mortgage given by herself and her hus- 
band on her separate property to secure such note.” 


In the case of Wilkens v. Lewis, 78 Fla. 78, 82 So. 762, it was held that: 


“A mortgage executed only by Mary W., a married woman, in the name of 
Mary R., a widow which name she bore before her marriage is void, since under 
section 5674 a mortgage of a married woman’s real property must be turned 
in by the husband, and the execution of the mortgage by the wife must be duly 
acknowledged separate and apart from her husband. The provisions of the 
said section are mandatory, and unless observed, all mortgages of a married 
woman’s real property are invalid.” 


Sumner v. Osborne, 101 Fla. 742 and Citizens Bank, ete., Co. v. Smith, 97 Fla. 
609, construing section two, article eleven of the Constitution of Florida said that: 


“Under the law, a married woman who has not been made a free dealer has no 
power to make a contract that will be legally binding upon her personally.” 


While our constitution and statutes have made some minor changes in the ancient 
common law principles respecting the disabilities of married women, notably tne 
statute permitting free dealership, the common law rule that a feme covert is not 
competent to enter into a contract so as to give a personal remedy against her, remains 
in full foree in this state. So says our Supreme Court in the following cases: 


Lewis v. Yale, 4 Fla. 418; 
First National Bank v. Hirschkowitz, 46 Fla. 588; 
Blood v. Hunt, 97 Fla. 55; 


The protection which the law throws around married women by making certain contracts 
unenforceable against them personally, is piously pretended to operate as a shield of 
defense, and not as a sword of offense. It sometimes pperates to invade her positive 
rights and without her naving a chance to do anything concerning it. See case of 
Gentile Bros., Inc., v. Bryan, 133 So Rep 630 decided in Florida April 15, 1931 where 
the all powerful husband denied by the constitution the right. to alienate the Homestead 
without the wife joining, is nevertheless permitted to give a mortgage upon that Home- 
stead. The inference is that until the trumpet of Gabriel blows or the law against 
perpetuities operates all the wife can do is pay taxes on tne home grove while others 
gather the crops. 


In Micou v. MeDonald, 46 So. 291, 56 Fla. 776, the court says: 


“A claim by a real estate broker for commissions on the sale of a married 
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woman’s separate estate can not be enforced in equity, wher it is not evidenced 
by an agreement in writing made by such married woman.” 


According to Smith v. Chapman, 116 Fla. 576, 156 So 544, a 


“Provision in the constitution that separate property of married woman could be 
charged in equity and sold for improvements bestowed upon it with her knowl- 
edge or consent, does not give a married woman eapacity to contract: for labor 
performed or material furnished upon her separate property that will bind 
her in personal judgment.” 


Equitable Building & Loan Association v. King, 48 Fla. 252, 37 So. 181 states: 


“A married woman’s separate property can not be charged for money borrowed 
by her to pay off a valid ineumbrance on her separate property, in the absence 
of agreement by her in writing.” 


Cornell v. Ruff, 141 So 535, 105 Fla. 504, a ease decided in 1932, stated that: 


“A deed or contract of a married woman representing herself to be a feme sole 
would be unenforceable.” 


Thus we see that our courts by a long line of decisions and precedents have con- 
sidered and do consider the married woman as more than nothing and yet less than 
something. She may acquire or inherit much property but its management is for the 
favored husband, however much less qualified in education or training that husband 
may be. The dominion of her husband is as great as that exercised by his great great 
crandfather in the harem. The bondage of the modern married woman though as real, 
has more of the attributes of solitary confinement. 


POLITICAL AND SOCIAL INFLUENCES 


One of the reasons why the great state of Florida inflicts such martyrdom on 
a large proportion of its adult citizens lies in the peculiar and corrupt political situation. 
The right of the Florida husband is akin to the ancient “divine right” of kings. When 
two aspirants for kingship strove for dominion the one who assaulted with the most 
men behind him got the throne. Our political assault is with the dollars of ‘those who 
would be political kings. The unbought and unbossed are at a grave disadvantage. 
The more women trained to be slaves, the easier the assault of dollars. From the State 
House to the humble office of the Justice of the Peace many of the public officials 
are fee-hypnotized. To maintain the system each political subdivision maintains a 
clique of office brokers who operate the political machinery for their own private 
benefit, and no monetary or other benefits can usually be gained by such rulers through 
liberalizing any laws. In such a condition every motive is in favor of conservatism 
and toward the control of property within as narrow a compass as possible. Such 
political potentates are aided and abetted by the Ecclesiastical authorities who are 
themselves pensioners of finance and commerce and inclined strictly to adhere to the 
doctrine of St. Paul asi set forth in the various writings of that energetic apostle. We 
quote from the First Epistle to Timothy the second chapter and the twelfth verse: 


“But I suffer not a woman to teach nor to usurp authority over a man, but to 
be in silence.” 


So the existing law concerning married women remains a chaotic pile of legal 
bricks no one of which contains the straw of understanding. The orthodox in both 
the political and ecclesiastical hierachies contend that it is unwomanly to protest. We 
concede that silence may be golden but where real civil rights are denied such silence 
seers merely yellow. The theory that because a woman is married she is therefore 
incompetent, should be branded as the fiction that it is. From whom or from what does 
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any ‘vomnan need protection except from men? By what strange logie should the 
burglar or the murderer be made the guardian of the law or the man who through the 
ages has preyed on the women of every household be considered the proper guardian 
of any woman? 


ATTAIN FREEDOM THROUGH CONSTANT ASPIRATION 


To paraphrase a familiar quotation it is respectfully submitted that this truth 
is self evident: All are created equal and all are entitled to liberty. That means 
freedom of a married woman to contract as though she were a feme sole. Let the 
voice of those who love justice be heard in every Florida Legislature and on the 
rostrum of every political forum until the outmoded and unjust discrimination against 
married women is abolished. Let married women write and speak and agitate unceas- 
ingly. Let the formula be that of the old Roman who eave the recipe for making bacon 
by rubbing salt into pork: 


“Rub and Rub and Rub until it is 
As stiff as a prude 

As salt as sorrow 

As tough as Tacitus 

And as incorruptible as a lawyer.” 


Thus may Florida women obtain the status of their sisters in the more progressive 
states who enjoy to the full their equality with men in the matter of civil rights. Race, 
color or previous condition of servitude is not a bar to those rights. Neither should 
geographical location, sex or marital status deny them. 


Florida women do have unlimited unused resources at their ready command. They 
may make the cause of Emancipation worthy of great and honorable success by right 
thinking, lofty aspiration, and energetic action. In their efforts to lift womanhood 
from the level of chattels to a place of honor and respect we recommend to them the 
lines of Oliver Wendell Holmes: 


“Build thee more stately mansions, O my soul, 

As the swift seasons roll! 

Leave thy low-vaulted past! 

Let each new temple, nobler than the last, 

Shut thee from heaven with a dome more vast, 

Till thou at length art free, 

Leaving thine outgrown shell by life’s unresting sea!” 3 


1 Marriage—Encyclopaedia Britannica 
2 Corpus Juris, Volume 30, page 716 
3 “The Chambered Nautilus,” by Oliver Wendell Holmes. 
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EDITORIALS 
Organized Bar Has Discharged Its Responsibilities 


For as long as the Editor can remember the public and the press have condemned 
our system of criminal procedure. They have pointed out its delays, its loop-holes 
and its unnecessary technicalities. Much loud and long talking has laid the growing 
disrespect for law, the increase of crime and the escape of criminals from just punish- 
ment to these declared weaknesses of our criminal jurisprudence. 


Lawyers as a class have not escaped criticism. The question has rung out repeatedly, 
“Why don’t you lawyers do something about it?” 


Well, the lawyers comprising the Florida State Bar Association tried to do some- 
thing about it. A committee of its members made up of a group of the most experienced 
and able criminal lawyers—both defense and prosecution—worked for more than four 
years on this important problem. They did it on their own time and by the expenditure 
of hundreds of dollars of their own money. They evolved a proposed new Criminal 
Code for Florida modeled along the lines of the Model Criminal Code prepared by the 
American Law Institute. 


The Florida State Bar Association approved the new code which they believed 
would expedite, simplify and make more effective our criminal procedure. The proposal 
was ordered presented to the Legislature. 


So what? 


Splendid cooperation was received from the able personnel of the Senate and 
House Judiciary “A” Committees and the proposal went to the calendar in each house 
as committee bills. Despite the incessant work of President Caraballo and some of his 
officers and committeemen the bills continued to stay on the calendar. 
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Legislators promised, plead more important business, some sniping by so-called 
criminal lawyers. All efforts for progress of the measure were abortive. 


So what? 


The Florida State Bar Association has made an honest and sincere effort to remedy 
a much criticized situation. Evidently the people’s representatives were indifferent— 
some, perhaps, hostile. Anyway, the organized Bar has attempted to discharge its 
responsibility in the premises. Who will say it has not purged itself of any just blame? 


FLORIDA STATE BAR ASSOCIATION 


PRESIDENT’S MESSAGE 


Editor’s Note: The following address was delivered by President Caraballo to the 
1987 graduating class, Law College, University of Florida. 


Mr. Toastmaster and friends: 


Today marks the termination of three years of intensive study by these young men 
around this table. Their feelings are perhaps not unlike those of a newly-fledged 
bird ready to leave the home roost, eagerly scanning the horizon, and flying to take’ his 
place in the sun. I take it that it might not be amiss td give them some of the experi- 
ences and thoughts of a much older man who once stood as they now stand., 


On the 12th day of June, thirty years ago, I received from Washington & Lee 
University a beautifully engraved sheepskin that said, as I now read it, that having 
completed the prescribed course in the school of law, I had become entitled to the 
degree of Bachelor of Laws, On that particular day in June, however, I read no such 
prosaic language in it. It was to me a noble document that qualified me to go out 
into the world and take under my protective eager wings the foibles, failures and 
mistakes of men and through my superior intelligence and vast legal learning to correct 
them, and if need be, to remake their lives. It was at once a magna carta of freedom 


and a pronouncement to the world that here, at last, was the man the world was 
waiting for. ; 


I returned to Tampa and in the Latin section of that city I hung out my shingle 
prominently displaying the word “lawyer” and to make assurance doubly sure, there 
also appeared the equivalent word in Spanish and Italian. I provided myself with a 
desk, some chairs, and a wonderful contraption intended for a filing cabinet but 
whose drawers, I afterwards found out, could only be opened with a hatchet, and, 
for window-dressing, a few law books. 


I had no sooner made the first down payment on those shiny oak pieces when 
a step was heard upon the stairs that led to the room where I was to make history. 
Hastily opening a book I pretended to be deeply immersed in its contents, although 
from the position in which I afterwards found it, it must have been upside down. With 
a wildly beating heart I looked up to see one of the older men of that section of 
Tampa, a substantial citizen. Here was my opportunity, and assuming my best 
professional air, I inquired what service I could render, and I heard from him what 
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I was destined to hear for a time, and that was that he needed a lawyer and wanted 
me to tell what lawyer he could go to. Do you think I was abashed? Not at all. To 
my reseue came the thought that while I knew my own ability, he apparently did 
not, but that some day he would. I listened to his facts and recommended one of 
the older lawyers whom I thought best fitted to handle the matter in question. 

A week or so after this experience a real client came to my office. He was a 
saloon keeper, and had been arrested in a raid on his establishment by the Constable 
of the 32nd Justice of the Peace District: had had a preliminary hearing and was to 
be tried the following week in the Criminal Court. Of course he was innocent. The 
lottery tickets which had been siezed belonged to some unknown person who had left 
them in a drawer of his desk. He did not know how the one hundred little balls with 
which bolita is “thrown” happened to be in his establishment. The Constable was 
certainly mistaken when he claimed to have seen him sell a ticket to a negro, and 
I sallied forth to do battle for him in the firm conviction that a great mistake had 
been made. When the trial commenced I pled him not guilty, but by the time the 
County Solicitor was half-way through the State’s case, I realized that I had been 
a little hasty in accepting my client’s appraisal of his own innocence. However, as 
we are taught that every man is entitled to a fair trial, that he is presumed to be 
innocent and is not to be convicted except upon legal evidence, my fight then became 
a question of zealously seeing that the rules of evidence were scrupulously carried 
out rather than to demonstrate his innocence. Eventually the jury filed out and 
the county solicitor, in an endeavor to soften the blow that he, as well as everybody 
in the court room but myself, knew was going to fall when the verdict was returned, 
‘ame over to me and kindly putting his hands upon my shoulders said: “I am sorry, 
Martin, that your first case had to be like this. You have tried hard. Better luck 
next time.” In a short while the jury filed in, the foreman handed the clerk a slip 
of paper and while I nervously held my breath, the clerk read in a sonorous voice 
that pierced the fog that enveloped my brain: “We the jury find the defendant not 
guilty.” That was my first misfortune. I was then convineed that I was good. 1 
became impatient of the opinions of older lawyers, and for a judge to decide against 
me was simply a demonstration of incompetency on his part, or perhaps senility. 
In other words, and to use a current expression, there was no living with me. 


Fortunately this state of exaltation came to an end with an astounding discovery. 
Meeting the foreman of that jury on the street a few months later, I stopped him and 
in my own cocky and impertinent way said to him, “Mr. Fisher, do you remember 
the case of Pilona in which J acquitted the defendant?” The kindly old gentleman 
said, “Yes, Martin, I remember.” “What was it, Mr. Fisher,” I persisted, “that caused 
you men to realize his innocence, was it my argument?” “No, Martin,” he replied, 
“that wasn’t it.” Right then for the first time it occurred to me that everything was 
not quite all right, but I had started this conversation and I was going to see it through. 
In a voice not so assertive as before I said, “Well, what was it Mr. Fisher?” To 
which he replied, “Do you really want to know?” “Yes,” I said in a still smaller voice. 
“Well, Dll tell you,” he said, “when we filed into the jury room we took a ballot and 
everyone of us voted guilty. I then said to the jury, ‘Listen, boys, I agree with you 
that there is no question but that the man is guilty. I don’t know that young man who 
tried that case very well, but I know his father, and Dr. Caraballo is one of the finest 
men that ever lived. I would like to do something for that boy for the sake of his 
father. If we find his client guilty, the Judge probably will fine him $25.00 or so 
and our county does not need that money so badly. On the other hand, iff we turn that 


man loose, it will give that boy a start,’ and that, Martin, was why we turned your 
client loose.” 


At that very moment I woke up to the fact that I had been making a complete 
ass of myself. 1 humbly searched my soul and concluded that I knew less than nothirg. 
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I realized then that other men had a right to their opinions. The wings of the eag'te 
were clipped. Regeneration had commeneed. 


After this denouement I continued the practice of the law with more or less success, 
but where I had theretofore counted the older lawyers as my enemies, I began to see 
in them friends who were willing to help but whom I had almost alienated, and with 
my new attitude I listened to their counsel and advice, always unselfishly given, and 
therein lies the point of this story. I want to bring to you young men today the 
message of the older lawyers which is simply this: “Let us help you, not that we 
are any better than you are, but we have lived longer and are of wider experience. 
Who knows but what we can point out to you the pitfalls along the way.” IT am 
sure that I speak for the vast majority of the bar when I say this to you, and for 
myself I want to add that I know of no other profession than the law where this spirit 
of friendship and helpfulness exists to the same degree. 


When you leave the law school you are just at the threshold of your profession. 
You have devoted at least three years of your life to an intensive study of the principles 
of law and have thereby equipped yourselves with that knowledge which is essential 
to the understanding of the problems of the law and an invaluable assistance in the 
development of legal principles in their application to new situations. Do not think 
as I did that I had learned it all but on the contrary, resolve to daily improve your 
knowledge of the law, and since from now on you are to apply vour talents to conerete 
examples instead of to general study, you will find your interest in the law will quicken. 
The study of the law will cease to be a drudge and the pursuit of legal knowledge will 
bring you that pleasure that the true scientist finds in research. 


Along with the study of law comes the study of men, perhaps the most interesting 
of all subjects. Learn to appraise men’s werth at their true value, but do not approach 
this subject unless you have an open mind. Conclusions are worthless unless they 
have a sound foundation. 


It has now become the almost universal practice to heap abuse upon our profession. 
Unwarranted criticisms of it are made because of the failings of a few. Deductions are 
made that because a few members of the profession have fallen by the wayside that 
the same evil instinets reside in all of us. I, for one, chose to believe in the integrity 
and honor of the lawyers. I know of no profession or occupation that has so successfully 
resisted the siren call of “easy money.”’ I am sure that there is not a man who graduates 
from a law school and starts to make his way in life, who is not imbued with the highest 
ideals and to whom even the thought of a, dishonest act is abhorrent. There is no better 
and no worse than a cross section of his fellow citizens. Undoubtedly there are some 
who have no faith in our profession, but human nature being what it is, can these 
detractors point to any occupation or profession that does not have its black sheep? 
Do not these detractors know that it is the business man, the industrialist, or the laborer 
who first puts before the lawyer the opportunity or the oceasion for dishonesty? 
A lawyer does not automatically go wrong in his formative years. He is constantly 
faced with these demands but be it said to the glory of our profession that few indeed 
yield their principles. From the first day of admission to this law school you have 
heen impressed with the high principles expected of you and when your teachers have 
said that you are qualified to practice law, they did not simply mean that you have 
memorized a number of rules, decisions and statutes, but they added to that that your 
moral principles were right, and to my mind, never as long as, you live, will you have 
a greater tribute paid you. 


The possession of these high principles are absolutely essential to a lawyer because 
ot the high responsibility which he assumes in undertaking te protect the happiness, 
the liberty, and at times the life of his client. When you go to a bank no matter how 
solvent the institution may be, you ask for a receipt for the monies you deposit. In 
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a business deal you draw a memorandum of what was agreed, but on the other hand, 
it is the invariable rule that a lawyer is trusted time and again with considerable sums 
of money without a seratech of the pen to show for it, and to the great henor of the 
profession be it said that rarely is such a trust breached. In a criminal case your client 
places in your hands his liberty and perhaps his life, without exacting or requiring any 
guarantee from you. Surely these responsibilities and trust require the possession of 
higher principles than in almost any other human transaction. If these principles are 
sacrificed to greed, avarice, indolence or the like, you have ceased to become entitled 
to the name of lawyer. 


I would advise you to join your local, state and National Bar Associations, and 
while T am on this subject I point with pride to what your State Bar Association has 
been and still is doing in an unselfish effort to improve the law. It has prepared and 
caused the passage of the Probate Act, of the Chancery Practice Act, and various 
other reforms in legal procedure. It still hopes to accomplish much more. Realizing 
the value of tne cooperation of younger men, it established the Junior Bar Section 
and made its chairman ex officio member of its Executive Council. It has a place for 
you and wants you to take your place. Ii unfortunately your resources do not permit 
of the entire program, then by all means join yous locat bar associations, but do not 
be simply a “joiner.” Put your shoulder to the wkeel and take an active part in 
its affairs. Do not be prevented from doing this by the talk that is sometimes heard 
to the effect that this or that association or club is run by a “clique,” for you will 
find that this so-called “clique” is simply and only a name unjustly and improperly 
given to those members who carry upon their shoulders the burdens of its affairs. 
If you take an active interest in your assoviation and give it your time and attention, 
you will soon find that you will be recognized as a member of the so-called clique. 
Only the thoughtless or the indifferent can fail to realize the truth of this assertion. 


I would have you use your efforts to guard the portals of your profession. It is 
indeed passing strange to me, and I can never become reconciled with, the indifference 
of our law makers to the efforts of the bar to see that only qualified men are entrusted 
with these grave and serious responsibilities. If it were not so tragie, it would he 
laughable to examine your Florida statutes and to see the total indifference of our 
legislators to the qualifications of lawyers and then note the safeguards and require- 
ments placed around the entrance into a great number of occupations in nowise com- 
paring in seriousness or responsibility to that of the law, and so far the only resuit of 
our efforts have been to require of applicants to the bar the possession of a high 
school education, or its equivalent, and this was had not from the legislators, but 
from our Supreme Court. I may never live to see written upon our statute books a 
requirement that lawyers must be properly trained before admission to the bar. I 
do hope, however, to see that, at least, applicants for admission shall be required to 
have comparable qualifications to beauty culturists, barbers, veterinarians and other 
like occupations. Be it said to the credit of these people that they have found ways 
and means of protecting the public from unqualified members of their crafts. Doctors, 
dentists and other like professionals have seen to it that unqualified members do not 
impose upon the public, and yet in our profession any person who knows the answers 
to a few questions propounded by the law examiners, and regardless of his general 
knowledge of the law, is fit, according to our lawmakers, to practice law. The law 
examiners are helpless. The citizens are helpless. Our hope lies only in men like your- 
selves who are coming up to take the burdens that we older men must lay down. Your 
lives are devoted from this moment on to the protection of the rights of the citizens of 
this great country, guaranteed to them by the Constitution, and I say to you that 
none of these rights that our citizens enjoy is much greater than the right to employ 
competent counsel, and to receive clear, honest, unbiased and documented advice. 
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Atter you have practiced your profession for sometime and have seen the business 
men whom you have counseled aequire wealth and prestige which to your mind may 
seem disproportionate to their efforts, particularly by contrast with your own modest 
earnings, you may come to the conclusion, as some have before you, that if you had 
devoted your talents to business instead of the law, your reward would have been. greater. 
What a comforting thought this is. It enables a man who has not done so well in his 
profession to’ feel a little sorry for himself at his choice. It is a great alibi, but you 
might be surprised to know that most business men do not agree with this thought. 
I heard a story, vouched to me as true by a member of the bar of New York whom 
I know well, that shows a business man’s viewpoint. This man, whom I will eall John, 
had a friend in business named Jim. This friend was very successful, so much so that 
he had organized a national chain of stores, was immensely wealthy and was recognized 
as an outstanding figure in the world of business. One day Jim came to John and 
said to him, “John, my boy comes out of college next year with his B. S. and I would 
like to have him placed in your office for a year or so, so that he can get on to the 
practical side of the law and’ then I will send him to college and make a lawyer out of 
him.” John astonished at this request, said to him, “You know, Jim, that I am glad 
to do anything that I can for you or any member of your family. Of course, your 
boy can come to my office; myself and partners will be glad to assist him in any way, 
but I would have thought that you would prefer to educate him in your own business 
so that when the time comes, which inevitably must, that you are no longer here, he 
could step into your shoes and earry on your business.” To John’s astonishment, Jim 
said: “I have thought of that. I have studied my boy for the past several years 
and I am sorry to,say that that is not possible. He hasn’t enough brains to be a busi- 
ness man, but he has enough to be a lawyer.” If this thought should ever come to 
you, think of this story and remember that, in the main, it was the lawyer who led ih 
the writing of the political history of your nation, and who first implanted the thought 
of a free democracy in the world, and whose expositions of the rights of man are so 
clearly expressed in our national Constitution. These rights are just as much in need 
of protection today as they were in that day so long ago when they were first given voice 
by them, and it is your privilege to assist in their preservation. The lawyer is a 
leader in his community, in his state and in his nation. It is to him that people appeal 
in distress and oppression. Surely the fact that an irreplaceable human life is devoted 
to the preservation of human rights, at modest return in a financial way, is the greatest 
monument that a man ean leave to his posterity. 


Invitations for the Next Annual Meetings 


Invitations have been received for the Florida State Bar Association to hold 
its next annual meeting: 


1. In Tallahassee; invitation extended by the Tallahassee Bar Association. 
2. In Belleair at the Belleview Biltmore, Pinellas County by the hotel management. 


3. Hollywood Beach Hotel; invitation by the Broward County Bar Association 
and an urgent invitation by the hotel management. 


The Exeeutive Council will be glad to receive other invitations or reeeive your 
preference of those listed above. 
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They Tell Me That --- 


T. Bird Sparkman, Tampa attorney and 
one-time County Solicitor, has been ap- 
pointed investigator for County Solicitor 


Joseph E. Williams. 


Frank G. Howatt, young attorney of St. 
Augustine, is the new municipal judge 
of the oldest city. 


Donald Dunham, Jr., of St. Augustine, 
has dissolved his partnership with Mr. 
Meiten and moved to Jacksonville where he 
is associated with Frank F. L’Engle. 


Isham P. Byrom, member of the St. 


Petersburg Bar Association, was recently 
elected Mayor of St. Petersburg. Three 


of the seven members of the City Couneil 
of that City are members of the City Bar 
Association. 


Parker Holt, vouthful attorney formerly 
associate dwith Henderson and Franklin, 
of Ft. Myers, has gone to Miami to take 
the position as assistant to Edward F. 
3righam, new City Attorney of that City. 


Alfred T. Airth has been appointed 
County Attorney of Suwannee County 
succeeding A. C. Brown who resigned. 


The law offices of J. V. Walton, of 
Palatka, were badly damaged by fire on 
May 25th, 


Eight Clearwater law firms have started 
a law library located in the Legal Build- 
ing of that city. Invitations have been 
extended to all lawyers in Clearwater and 
Dunedin to aid in making the library 
larger and to take advantage of its fa- 
cilities, 


Senator Arthur Gomez, Key West, was 
recently appointed by Governor Cone to 
succeed Judge Jefferson B. Browne, lately 
deceased. 


David Elmer Ward, County Judge of 
Lee County, was married on June 3rd_ to 
Martha Carlton, daughter of former Goy- 
ernor Doyle E. Carlton. 


J. A. Henley of Dade City, the sole 
survivor of the Constitutional convention 
of 1885, was honored by the Florida Leg- 
islature on May 20th. He was also a 
house guest of Governor Cone during his 
stay in Tallahassee. 


Changes in Law Firms 


Announcement has been carried by the 
press of the formation of a new law part- 
nership consisting of John W. Harrell, 
State Attorney for fourth judicial circuit, 
and Ceeil H. Lichliter under the firm 
name of Harrell and Lichliter, Offices 
will be maintained in the Bishee Blde., 
Jacksonville. 


C. R. Mathis. Sr., Robert Mathis, Jr., 
and Joseph I .Mathis, all of Panama City, 
have announced the formation of a part- 
nership for the general practice of law 
under the firm name of Mathis, Mathis & 
Mathis. 


James M. Carson, W. Raleigh Petteway 
and Lewis W. Petteway have announced 
the formation of a partnership for the 
general practice of law under the firm 
name of Carson and Petteway with prin- 
cipal offices in the Congress Building, 
Miami, and temporary offices at Talla- 
hassee. 


Life’s Records Closed 


LOUIS C. MeCORMICK 

Louis Carlton MeCormick, aged 58, well- 

known attorney of Jacksonville, died in 
that city on May 7th. 

Mr. MeCormick was a native of Florida 

and admitted to practice law in 1922 


MYRON KASSON 


Judge Myron Kasson, age 87, and for 
50 years an intimate friend of Boise Pen- 
rose and Andrew Mellon, died at his home 
in Lake City, on May 14th. 

He originally practiced law in Seranton, 
Pennsylvania, but came to Florida many 
years ago, 
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LOCAL BAR ASSOCIATIONS 


Bar Associations Meet 


PALM BEACIL COUNTY 


Members of the Palm Beach County 
Bar Association held their monthly lunch- 
con meeting on May 28th. The minimum 
tee schedule before that body for 
time was up for discussion. 


some 


ST. PETERSBURG 

The St. Petersburg Bar Association held 
its monthly meeting on June 3rd with 
President Martin Caraballo of the Florida 
State Bar Association as the principal 
speaker. Mr. Caraballo told the assembly 
that a more determined drive under lis 
administration would be made to abolish 
the unauthorized practice of the law. He 
pointed out the responsibility of lawyers 


JACKSONVILLE’S 
LARGEST and 
FINEST HOTEL 
300 Rooms 
300 Baths 


JACKSONVILLE 
FLORIDA 


e@ Conveniently located in the 
downtown business, shopping and 
theater district. Every room an outside 
room with private bath,(no court) 
circulating ice water, radio, fan and 
bed reading lamp. Suites of parlor, 

‘oom and cuisine 
in Carling Grill, and in the Tavern 

All Outside Rooms---No Court 
Circulating Ice Water in every room 
77 Rooms-- Single with Private Bath $2.00- 
44 Rooms - $2.50 55 Rooms - $3.00 | 
66 Rooms - $3.50 23 Rooms - $4.00 


11 Suites: Parlor Bedroom & Bath - $6.00 
24 Sample Rooms with Private Bath $4.00 


Slight Increase in Rates for Double Occupancy 
Very Attractive Weekly end Monthly Retes 


A Robert R. Meyer Hotel 


to the people and called attention to the 
failure of a proposed bill revising the pres- 
ent criminal code to pass the Legislature, 
largely because of a “lack of preparation.” 


DADE COUNTY 

The Dade County Bar Association met 
on May 27th, to discuss rules governing 
the operation of a lawyers’ library in the 
Courthouse, provided for by a recent Act 
of the Legislature, 

President Richard H. Hunt said that 
the law will allow the library to be sup- 
ported through the payment by attorneys 
of their occupational license, estimating an 
annual income of $5,000. It is understood 
that the bill provides for occupational 
licenses on the basis of income and the 
amount of the license in excess of the usual 
statutory sum will be placed to the eredit 
of the library. 


FOR SALE: Ist Edition R. C. L., 
supplement 1 to 7 inelusive, 1930 
and 1931 supplements. 55 vol. U. 

S. C. A. and 1930 supplements. 

L. Ed. U. S. Reports 70 books, 

first 60 of 2 vol. All in 


excellent condition. Miscellaneous 


each. 


hooks, odd reports, statutes and 
digests. Library late J. N. 
Hutchins, Esq. List and prices 


Giles F. 
Florida. 


on request. Lewis, 


Admunr., Orlando, 
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THE FORUM 


; Editor’s Note: You had better read these two splendid articles on the Supreme Court 
issue -- one for -- one against. There will be no more. 


THE PRESIDENT AND THE JUDICIARY 


Address Delivered by HERBERT 8S. PHILLIPS, of Tampa, Florida, 
Before the St. Petersburg Bar Association, the Evening of March 3, 1937 


Mr. President, Judges, and Members of the Bar: 


In November, 1934, I had the honor of addressing this association on the subject: 
“The Reaction of the Supreme Court to Emergeney Legislation.” In that address, 
which was published in the January, 1935, issue of the Florida Law Journal, I traced 
the decisions, from the beginning of the Supreme Court until that date, showing that 
the Court was almost always divided four to five on constitutional and economic 
questions. I point out that the decisions of the Court, and the background of the 
Justices, demonstrated that, when great cconomie principles and the welfare of the 
United States, that is, the welfare of all the people, is involved, the personal views of 
the members of the Supreme Court on economic and social questions, and their social 
and economic philosophy enter into their judicial decisions. In that address, I said: 


“A revolution is and has been going on sometime in the United States. It is not, 
as I construe it, a rebellion against our Constitution, but an awakening of 
political thought.” 


And that: 


“Whenever our Constitution fails to secure to all the people, instead of to a 

special group, the ‘Unalienable right to life, liberty and the pursuit of 
happiness,’ it will fail to carry out the supreme purpose for which it was 
formed and adopted.” 


It seems to be the consensus of opinion, that the recommendation of the President, 
with respect to the Supreme Court, has presented to us the most important question 
that has arisen in this country since the Civil War; some say since the adoption of 
our Constitution. Inasmuch as the question is regarded as one of such tremendous 
importance and of such momentous consequences to our government and the welfare 
of the people, I decided, when invited to address you, that this question would be a 
most appropriate one to discuss before you. 


I hold no brief for the President. He needs no defense at my hands. Those 
far abler than I have defended and will continue to defend his position. However, 
I feel justified in saying that no President has ever given himself more sincerely, 
steadfastly, and whvleheartedly to the cause of democracy than has Franklin D. 
Roosevelt. At 10:50 tomorrow evening, he will go on the air and give the American 
people another one of his heart to heart radio talks. He will, no doubt, make it 
plain that a democratic victory is only a victory when the principles of democracy 
are made effective and secure. He will tell us, T am sure, in effect, that eternal 
vigilance is not only the price of liberty, but should ever be the slogan of a progressive, 
dynamic democracy. 
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When 1 read his message on the Judiciary, | said, “The President has started 
something now,” and all who had the same thought were right. 


Bar associations, clubs, societies, organizations of every kind, as well as individuals, 
have expressed their views by resolutions and communications addressed to the President, 
the Attorney General, Senators, and Congressmen. Radio addresses for and against 
the plan are being made every day and night. 


At the outset, I want you to know that I have no patience with those writers and 
speakers who, by satire and coarse diatribe, seek to create disrespect and ridicule for the 
fine men who constitute our Supreme Court. The fact that thcre are many who do 
not agree with them on governmental and economie questions does not impair their 
lofty character and high standing as American citizens, or reflect en their judicial 
integrity. Neither is the high standing and character of leaders of political thought 
who do not agree with them impaired by reason of such disagreement. I also have no 
patience with those who denounce the President and charge that he seeks to destroy 
our Constitution and establish himself as a dictator. Thomas Jefferson was denounced 
as a diseiple of the French Revolution, an advocate of anarehy, and an inciter of 
class hatred, and charged with seeking to destroy the Constitution and corrupt the 
courts. Woodrow Wilson was charged with being a dreamer, a visionary, a scholastic, 
without any practical knowledge of government. So I say again that I take no stock 


in denunciation. It never appeals to sound reason and judgment, and is always 
dangerous to follow. 


As you debate the question in your minds, remember that, while the several states 
have steadily increased the membership of their courts, both inferior and appellate, 
the increase in the membership of the inferior federal courts has been comparatively 
small in the past twenty-five years, and that there has been no inerease in the membership 
of the Supreme Court since 1869. 


Without stopping long enough to give the plan consideration, many have denouneed 
it, as a deliberate effort on the part of the President, to “pack” the Supreme Court 
with six Justices, who will be rubber stamps, or puppets for him. Many of those who 
oppose the plan are prophecying that constitutional government in this Republie will 
be destroyed; that the fundamental rights of mankind, enunciated in the Declaration 
and guaranteed by our Constitution, will be lost; that the President is trying to 
establish himself as a dictator, and that if the President’s plan to increase the membership 
of the Supreme Court from nine to fifteen, in the manner recommended, is enacted 
into law by Cangress, a precedent will be set, that will prove to be most dangerous to 
our government, and destructive of the independence of the Federal Judiciary. 


Those who are protesting most loudly against the President’s recommendation, 
would lead us to believe that the number of Justices of the Supreme Court has never 
before been increased; their decisions never before questioned, and that no President 
was ever before charged with “packing” the Court. How does history answer this? 
When Andrew Jackson appointed Taney, Chief Justice, it was charged that he was 
appointed because he agreed with Jackson in his determination to remove the public 
deposits from the U. S. Bank. 


Daniel Webster in a public speech, after Taney was appointed Chief Justice. 
denounced him as the “pliant instrument of the President, ready to do his bidding.” 


Taney had advised Jackson, in 1832, to veto the bill renewing the Charter of the 
United States Bank, and he aided in preparing the veto message, and was the only 
member of the cabinet who favored the veto. Taney was Attorney General under 
Jackson. He was transferred to the Treasury Department by Jackson for the express 
purpose of removing the Government deposits. The Senate refused to confirm his 
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appointment. During Jackson’s administration, the personnel of the Supreme Court 
was entirely changed. Five of the seven judges in 1837 were his appointees. The 
majority of them were Southerners, educated under democratic influence. No one 
doubts the democracy of Andrew Jackson. No one doubts his loyalty to his country. 
No one doubts his love for the masses of the people and his contribution to demoecraey— 
but he “packed” the Supreme Court; the Dred Seott decision was rendered; this 
government survived; Jackson did not become a dictator; communism was not estab- 
lished; democracy was preserved, and the principles enunciated in the Declaration and 
repeated in the Preamble to the Constitution were reaffirmd. 


When the Dred Scott case was decided, there was an outburst of disapproval and 
denunciation from excited and relentless partisans. Political leaders denounced the 
Court and the Chief Justice. 


It was then for the first time in the history of our government that a_ political 
party, in its platform, declared, “That if the policy of the government upon vital 
questions affecting the whole people is to be irrevocably fixed by the decisions of 
the Supreme Court, the instant they are made in ordinary litigation between parties 
in personal actions, the people will have ceased to be their own rulers, having to that 
extent practically resigned their government into the hands of that eminent tribunal.” 


When Marshall rendered his famous decision in the ease of Marbury against 
Madison and thereby determined that the Constitution of the United States must be 
considered in all courts as the Supreme law of the land, Thomas Jefferson, with much 
sareasm, referred to it as an “obiter dissertation.” 


Many other joined Jefferson in his criticism of Marshall’s decision. Some writers 
contend that Jefferson’s criticism was not unfounded, because the great Chief Justice, 
having reached the conclusion that the Supreme Court had no power to issue a writ 
of mandamus to the Secretary of State, since it was an exercise of jurisdiction not 
warranted by the Constitution, should not have entered upon the discussion of other 
questions not necessary to be decided. 


The original draft of the clause of the Constitution, giving Congress the power 
to borrow money on the eredit of the United States, read as follows: 


“To borrow money and emit bills of credit on the eredit of the United States.” 


There was so much opposition among the delegates to the words, “and emit bills 
of credit,” that, by unanimous consent, they were omitted. Madison, who was con- 
sidered the outstanding leader at the convention, contended then and during his life 
that the omission of these words would prevent the United States from issuing legal 
tender paper money. Before the Civil War, when in need of money, our government 
issued bonds on promissory notes at a fixed rate of interest, but the Civil War made 
it necessary for Congress to authorize the issuance of paper money to meet the expenses 
of the army. Since the federal government had to have money to meet the expenses 
of the federal army, the validity of the Acts of Congress authorizing the issuance of 
paper money was not raised until 1869. At that time, there were only seven Supreme 
Court Justices, 


In the case of Hepburn vs. Griswold, reported in 8 Wallace 603, which questioned 
the power of Congress to authorize and issue paper money, the act was held uncohsti- 
tutional, and Chief Justice Chase, among other things, said that the act violated the 
due process clause of the Constitution, and that. the Court was obliged to conclude that 
an act making mere promises to pay dollars a legal*tender in payment of debts previ- 
ously contracted was inconsistent with the spirit of the Constitution and prohibited 
by the Constitution. 
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As soon as President Grant, in 1869, took office, he appointed two additional 
Justices. In short, he “packed” the Supreme Court with men he thought entertained 
broad and liberal views with respect to this Act of Congress. Two eases involving 
the constitutionality of this legal tender act were still pending. They were immediately 
advanced on the docket for hearing. After due consideration, the Court, by vote of 
five Justices to four, reversed its previous decision, and held that the legal tender 
act was constitutional. Five members of the Court said that Congress had the power, 
under the Constitution, to enact any law it considered necessary to execute the Constitu- 
tion. This case is reported in 12 Wallace 457. The opinion was written by Mr. 
Justice Strong. The majority held, in effect, that because of a great national emergeney, 
to-wit: the necessity to provide money to pay a war debt, Congress had the power to 
provide for the issuance of paper money and make the same legal tender. In justifica- 
tion for reversing the decision holding the act unconstitutional, Mr. Justice Strong said: 


“That case (Hepburn vs. Griswold) was decided by a divided court, and by : 

court having a less number of Justices than the law then in existence provided 
this court shall have ... We are not accustomed to hearing cases involving con- 
stitutional powers in the absence of a full court, if it can be avoided. And 
it is no unprecedented thing in courts of last resort, both in this country and in 
England, to overrule decisions previously made.” 


It was generally thought and contended at the time that the decision, upholding 
the legal tender act, rendered by the Court as “packed” by President Grant, went 
no further than to declare that the government, in time of war, may meet its needs 
by using its notes and giving them value, by making them a legal tender for the payment 
of debts. 


But, in 1878, Congress passed another legal tender paper money act. This, of 
course raised the question as to whether the federal government had full power to 
issue paper money at any time; that is, when there was no national emergency. The 
question was presented to the Court in the ease of Julliard vs. Greenmen, 110 U. 3. 
421. A citizen of New York sued a citizen of Connecticut for the price of one hundred 
bails of cotton. The buyer admitted he had bought and received the cotton, and he had 
paid $22.90 in coin and said he had offered the seller two United States legal tender 
notes in payment of the balance, and that the notes were refused, the seller insisting 
that they were not lawful money. It is interesting to note that the able attorneys 
who contended that the act was unconstitutional, in closing their brief, said: 


“As the Constitution was framed; as it stands; as it has been construed, it 
grants no such power. We venture to assume that if ever engrafted on the 
organie law, it must be by way of amendment, through the suffrages of the 
nation, and not by a concession extorted from its Supreme Court.” 


The majority of the Court held that the act of 1878 was constitutional. Mr. Justice 
Field dissented. Mr. Justice Gray delivered the opinion for the majority of the Court, 
using the following language, which seems to me most pertinent at the present time. 


Hle said: 


“The question whether, at any particular time, in war or in peace, the exigency 
is such, by reason of unusual and pressing demands on the resourees of the 
government, or of the inadequacy of the supply of gold and silver coin to 
furnish the currency needed for the uses of the government and of the people, 
that it is, as a matter of fact, wise and expedient to resort to these means, is 
a political question, to be determined by Congress when the exigency arises, 
and not a judicial question to be afterwards passed upon by the courts.” 
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For the lack of time, I will not tell you in detail how Jefferson, refused to obey 
a summons of the court in the trial of Aaron Burr, how Jackson defied the court 
in enforcing its decisions, how Lincoln disregarded a writ of habeas corpus, how 
Theodore Roosevelt advocated the recall of judicial decisions, in his campaign speeches, 
but I eall your attention to the fact that Franklin D. Roosevelt has not defied any 
decision of the Supreme Court since he has been President. His plan does not force 
the retirement of a single judge, deprive anyone of judicial review, or change, in 
any respect the power of the court to declare legislative acts unconstitutional. All it 
does is to provide for the enlargement of the Court, if a judge who reaches 70 fails 
to retire. 


Let us now consider whether there is any real danger in the President’s plan. 
lf his plan is put into effect, by an Act of Congress, the, Supreme Court will never be 
composed of more than nine—if the members retire within six months after reaching 
the retirement age. But if the Supreme Court should be composed of fifteen members, 
would that endanger our Constitution and take from us our liberties? 


Some contend that it will set a precedent full of danger for the future. When 
it comes to the plan setting a dangerous precedent, I call your attention to the fact 
that the Supreme Court has established precedents in some cases which are more 
dangerous to a democratic form of government than the President’s plan could ever be. 


In 1911, the Court, in the Standard Oil and American Tobacco cases, laid dower 
what has since been called the “Rule of Reason.” The Court had repeatedly upheld 
the Sherman Anti-Trust Act. The act provided that every combination in restraint 
of trade was illegal. A majority of the Court, as then constituted, said that Congress 
meant to use the word “undue” before the word “restraint,” and that the act should 
read, “That every combination in ‘undue’ restraint of trade was illegal.” When a 
majority of the Supreme Court wrote’ the little word “undue” in the act, they did what 
Mr. Justice Harlan, in his dissenting opinion, said Congress alone had power to do. 


A majority of the Supreme Court for many years have fostered and sanctified 
special privilege and private monopoly so many times by their decisions, that the 
man on the street is saying today that the only dictatorship in this Republic is a 
dictatorship of the Supreme Court. 


Yes, I concede that precedents are dangerous, but I also remind you that a precedent 
in favor of the minority and against the rights of the majority is never dangerous, 
in the eyes of the minority. A precedent. is only dangerous, in the eyes of the minority, 
when they see or fear that special interests and private monopoly can not thrive under 
it. Granting that the President’s plan may be setting a precedent, it is a precedent that 
will not endanger democracy. 


I realize that some of the present members of the Court may feel that the President 
is trying to force them to retire, and for that reason may not retire, but when the 
shock is over, those who are opposing the plan will see that their fears were unfounded, 
and when resentment has subsided, my prediction is that members of the court will 
retire within six months after they reach the retirement age, especially since the 
President has just signed an Act of Congress providing for their retirement when 
they reach 70 on the full pay of $20,000 per year. No doubt there will be exceptions, 
but my prophecy is that there will not be many. If merely increasing the number 
would destroy our Constitution and our liberties, such a dire calamity would have 
happened when it was increased to its present number. 


But some say that the viciousness of the President’s proposal lies in the fact 
that he seeks to make a wholesale appointment by appointing six members all at once. 
The only way this can come about is for six members of the Court over the retirement 
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age to refuse to retire. But suppose they do not retire, and the President appoints 
six additional members, thereby increasing the Court to fifteen. What harm can that 
do? That would simply add six new members to the Court, representing, you might 
say, new blood and progressive ideas, in accord with present day conditions and the 
the necessities of the people, economically and socially. The six members over the 
retirement age would still be there. Their influence would be felt, and their counsel 
have its weight. 


Many of those who cry out most loudly against the plan, simply fear that the 
President will select those who entertain views similar to his. But every President 
who has appointed a member of the Supreme Court has done this, and the government 
still stands and democracy still marches on. IT can not believe that any fair-minded 
person thinks for one moment that the President would recommend to the Senate the 
appointment of anyone for a position on our highest judicial tribunal who does not 
posses the highest integrity, character, and ability as a citizen and as an attorney. 
The Senate would not confirm any other kind. To contend otherwise, is to impute 
the basest of motives to the President and Attorney General, who recommends to the 
President, and imply that Senators have no regard for their oaths, and are nothing 
more than rubber stamps for the President. 


The objections raised by those who oppose the plan will not stand up before 
reason, precedent and the history of the past. When you dissect and examine the 
plan, you will find that it is nothing more than history relating to our judiciary repeating 
itself in principle. After giving careful consideration to the question, I am convinced 
that, before the dangers and calamities predicted by those who oppose the plan could 
come to pass, the President and his appointees and the Senate would have to enter 
into a conspiracy to commit treason of the basest type, and no one believes that such 
a conspiracy would ever be contemplated, much less accomplished. 


All who oppose the plan admit that some action should be taken with respect to the 
federal courts, but they say the President is not going at it in the right way. At 
first blush, I thought that perhaps he would have been more tactful and adroit had he 
waited until Congress had passed the Supreme Court Retirement Act, which he has 
just signed, and then waited for those over the retirement age to resign, thereby avoiding 
the possibility of causing any member of the Supreme Court to continue on the bench 
because of his resentment to what he might consider an effort to force him to retire. 
But I have concluded that the President would not have strengthened his position by 
postponing his recommendation. 


Ever since I have been a member of the bar, I have heard lawyers, of the highest 
ability and standing insist that all judges should be subject to foreed retirement at 
an advanced age, and that they should be retired on fair and reasonable compensation 
for the rest of their lives. But when the President recommends Congress a plan to 
‘arry out and make effective the recommendation of such men as William Howard 
Taft and Chief Justice Hughes and bar associations throughout the country, he is 
charged with threatening the safety of this government and endangering the liberties of 
the people. Why is it that those who have heretofore recommended such a plan should 
be praised and the President charged with seeking to establish a communistie form 
of government and himself as a dictator, because he has recommended the enactment of 
a law that will put the plan into operation? 


I am opposed to amending the Constitution, as some contend should be done, 
because we have a Constitution, which, in the language of Chief Justice Marshall 
(McCullough vs. Maryland), as interpreted by Dean Roscoe Pound, “is an instrument 
of government, full of life and power, intended to endure for ages to come, and, there- 
fore, to be adapted to the various crises of human affairs.” 
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The issue raised by the Presidents plan strikes far deeper than any age limit. 
The real question at issue is the preservation of democracy, that is, “a government ct 
the people, for the people, and by the people,” and our Constitution in its present form. 


In the end, you will find that those who favor a broad and} liberal construction of 
the general welfare and commerce clauses of the Constitution, looking to the welfare 
of all the people, will be lined up on one side and those who favor a narrow and con- 
stricted construction of these clauses will be lined up on the other side. 


I] have always felt that the highest purpose of the Supreme Court is to see to ‘1 
that no citizen, however humble, poor or wealthy he may be, shall be deprived by an 
Act of Congress or the statutes of a state legislature, of any fundamental human 
right enunciated in our Declaration and secured by our Constitution. But I have fel! 
that the Court has the right, by a unanimous opinion, much less by a bare majority, 
to read into an Act of Congress, language or words, they think Congress should have used. 
In my opinion, an Act of Congress should be construed as written and not as the Court 
thinks it should have been written, ever keeping in mind the effect of the Act upon 
fundamental human rights. 


T have always contended and still contend that it is most fortunate for the stability 
of this government that the people act through their representatives, that all federal 
judges are appointed by a President, who is elected indirectly by the people, and 
confirmed by a Senate elected directly by the people, and that the representatives of 
the people can be replaced if the people desire to do so. 


It has been said, “That the Supreme Court is the ‘conscience’ of the people, who, 
to restrain themselves from hasty and illadvised actions, have placed their representatives 
under the restrictions of paramount law; that the Constitution is the ‘tone of the 
people in their best moments and that it is a guarantee of the minority against the 
vehement and excited impulses of the majority.” The trouble is that too often we 
lose sight of the fact that the vehemence, excitement and demands of a minority may 
be just as dangerous as the vehemence, excitement and impulses of a majority. 


Some speakers are characterizing the Constitution as the “living” soul of democracy. 
On the contrary, I contend that it is democracy that is the living soul of the Consti- 
tution. And when I say democracy, I do not mean the Democratic Party; I mean 
those great living, vital principles of human rights set forth in the great charter of 
English liberties and our Declaration. 


1 would remind all those who compare the Constitution with the Ten Command- 
ments that, when they sought to entrap Christ by charging Him with desecrating the 
Sabbath, He replied that the Sabbath was made for man and not mam for the Sabbath. 
I remind all who would enter the religious realm for precedent and illustration that 
religious beliefs and doctrines have continually advanced from the ancient doctrines 
of witchcraft, a burning Hell, and the monstrous doctrine of the lost souls of infants 
to those doctrines that are more and more in accord with the life and teachings of 
the lowly Nazarene. To those who compare the Constitution with the Ark of the 
Covenant, and at the same time advocate amending it, I say “O, consistency, thou art 
a jewel.” 


Judge Francis M. Finch, one time President of the New York State Bar Association, 
in an address before said association in 1900, said: 


“T have long been of the conviction that the law never leads civilization, but 
always follows in its wake; that its purpose and its object is to regulate and 
control the relations to the state; but those relations must first come, must 
first be established before there is anything for the law to regulate. Progress 
goes on; new inventions are made; new relations between men occur, and it 
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is the office and the purpose of the law to march behind them, to regulate and 
order and systematize them, and produce, if need be, justice out of injustice.” 


And so, the President by his recommendation is seeking to have the law, through tie 
Judiciary, keep step with an advancing, progressive civilization. In doing this, he, 
instead of trying to establish a dictatorship of communism, is seeking to make it 
impossible for the germs of a dictatorship and communism to take root in American soil 


To all who are advocating amending our Constitution with respect to the Judiciary, 
I say—BEWARE. If the people start amending the Constitution, they may provide 
for the recall of judges or judicial decisions. 


THE PRESIDENT’S MESSAGE TO CONGRESS 
OF FEBRUARY 5, 1937 


Address by WILLIAM H, ROGERS to the Kiwanis Club of Jacksonville 
Wednesday, March 10, 1937 


Needless to state, I appreciate the compliment of your invitation to address you 
this afternoon. The subject assigned me is the Administration proposal of February 5, 
1937, concerning the Federal Courts. This is a simon-pure political question; but 
I understand that Kiwanis International, differing from many other organizations, 


encourages free discussion, and does not bar any subject, political or otherwise, from its 
programs. 


I shall have to ask your indulgence in the use of a manuscript, with its incidental 
drawbacks. The subject is such a broad one, that but for the use of a manuscript, I 
should either omit to mention important points or still be speaking after the last 
person present had gone back to his office. 


As I see more baseball fans here today than lawyers, I should like to quote a 
recent letter from a Red Sox fan to the editor of the Boston Herald. It is true that 
baseball has little relevancy to the Courts; but the underlying principles of human 
conduct are universal in application. 


The letter reads: 


“Swampscott, Mass. 


“February 18, 1937. 
“To the Editor of the Herald: 


“Subject: Modernizing our Baseball. 
“Dear Sir.— 


“You would no doubt like to see a world’s champion pennant flying again in 
Boston. We are no longer in the horse-and-buggy era of baseball; so why not modernize 
that old fashioned game? You should, therefore, start a movement to increase the 
number of American League Umpires by six, these new officials to be named by the 


Red Sox! 


(Signed) C. L. Lockwood.” 


I take it the baseball fans present get the point, even if the lawyers don’t. And I 
suspect that whatever else I may say will add little in effect to the moral so clearly 
pointed by Mr. Lockwood’s letter. 


q 
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The President’s proposed “Judicial Reform,” boils down to this: 


(1) Whenever any Federal Judge has served ten years, and does not retire within 
six months after reaching the age of seventy years, the President may appoint an 
additional judge to serve with him on the Court of which he is a Judge. 


(2) Whenever such additional appointments are made, the membership of the 
Court to which such judge is added is thereby permanently increased by the new 
appointment, and thereafter continues with the increased number of judges. However, 
there is a maximum limit of fifty new judges altogether, and not exceeding six may 
be appointed to the Supreme Court, nor more than two to each Cireuit Court of Appeals, 


and the judges in any District may not be increased to more than double the judges now 
provided for. 


(3) Two-thirds of the inereascd membership of the Supreme Court would con- 
stitute a quorum and three-fifths of the inferior Appellate Courts. 


(4) Any Cireuit Judge or District Judge may be assigned to work in any other 
circuit or district. 


(5) A new Ten Thousand Dollar a year official is created to be called “Proctor.” 
He is to be a sort of combination recorder and statistician, to compile data of the 
volume, character and status of litigation pending in the Federal Courts, in order to 
disclose the need of assigning judges to other cireuits or districts and presumably the 
need for other provisions to expedite the administration of justice. 


(6) That in all cases involving the constitutionality of any Federal Statute, direct 
appeals shall be permitted from the District Court to the Supreme Court, without the 
necessity of an intervening appeal first to the Cireuit Court of Appeals and thence 
to the Supreme Court. 


(7) And lastly, that in all cases involving the econstiutionality of a Federal 
Statute, the Attorney General of the United States shall be permitted to appear and 
speak his piece, even though the case is between two private parties and the United 
States is not a party to the suit. 


Upon reflection, you will readily observe that this proposal comprises two separate 
and distinct subject matters. In legal parlance, we lawyers would say it is “duplicitous.” 
In court, we should ask the trial judge to “order a severance” and try the two counts of 
the complaint separately. 


The first subject is admittedly one of judicial reform. It relates to the technical 
organization of the trial courts and inferior appellate courts and their proceedure. It 
is a simple modification of existing court organization and management and is wholly 
without political significance of any consequence. 


On the other hand, there is woven into the fabric of that subject matter as if 
it were a mere incidental detail, a plan for the immediate enlargement of the personnel 
of the Supreme Court, from nine members to fifteen, if, but only if, six Justices, now 
over seventy, who have all served more than ten years, do not promptly resign or retire. 
This is certainly no simple modification of court organization. On the contrary, it 
is one of the most momentous questions that has faced the American people since 
the adoption of the Constitution, a hundred and forty-eight years ago. In substance 
it is a devious and indirect attempt to amend the Constitution by a so-called “short-cut” 
method not contemplated by the Supreme law of the land. 


Whether or not Congress itself “orders a severance” and tries these two eases 
separately, we must ourselves consider them separately; for without separate consid- 
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eration we shall be confused in our thought, and not unlikely to reach an unsound 
conclusion. These two matters are radically different in nature, fundamentally different 
in character and utterly different in importance. The purposes behind the two are 
altogether different; and I submit that the two would never have been put forward 
as a single proposal but for the political advantage to be derived from casting the 
protective coloration of the first proposal around the second. The first is relatively 


unimportant judicial reform; but the second does violence to cur fundamental govern- 
ment. 


Although very few minutes will suffice for consideration of the first proposal, 
we must not pass it by, for it casts illuminating sidelights on the Supreme Court issue. 


Giving the Attorney General a chance to be heard, in all cases where the constitu- 
tionality of a Federal Statute is involved, has arguments both in its favor and against 
it. But so far as we private citizens are concerned they are not worth the time it 
takes to state them. Relatively the proposition is insignificant. Whatever Congress 
does about that will not make the slightest difference to any of us. 


Having a “Proctor” to keep the batting averages and box scores of the courts is 
a matter of the same relative unimportance. The Clerk of the Supreme Court, with 
an extra deputy clerk, could do the job well enough. Courts don’t need either proctors 
or chaperons. Place the responsibility upon the Chief Justice and the Clerk, and 
supply the necessary funds, and we'll get results. A new ten thousand dollar job 
is hardly necessary. Here again, the detail is of no moment. I shall say, however, 
that [ don’t like the sound of the word “Proctor.” To me it connotes a supposed 
need to keep a suspicious eye on our judiciary, and that I regard as an unwarranted 
reflection. A more euphemistic term might well have been employed. 


Then, there is also the point of direct appeals from the District Court to the 
Supreme Court in all cases involving the constitutionality of Federal Statutes. That 
merely raises the question, which is better, (1) quicker final determination of appeals, 
with the concomitant burden of more of them, or, (2) slower final determination of 
appeals, with less cases finally reaching the court of last resort. Either the existing 
law or the proposed law will do well enough. It is purely a matter of technique 
in judicial administration. We may safely leave it to the Judiciary Committees of 
Congress, with the assurance that whatever they decide and recommend to Congress, 
will not seriously affect any of us, 


And lastly, there is the proposal for additional inferior court judges to supplement 
the efforts of those judges who become seventy years of age. A few more District 
Judges, here and there, would presumably be helpful. The same thing is true of the 
Circuit Judges. If more judges are needed to keep dockets up to date and to afford 
litigants better opportunity to present their cases, then by all means let’s have them. 
Judges are not an expensive luxury; I’d much rather have too many, than too few. 
Likewise the suggestion of additional authority to move judges here and there from 
time to time as work accumulates in one locality and a judge has little to do in another. 
No one suggests that the trial courts and inferior appe!late courts should not be fully 
manned and so organized that they can dispatch their business with celerity. 


But, it is by no means certain that the formula, of additional judges to be appointed 
in those lower courts where seventy-year-old judges may be found, is the correct formula 
for the solution of the problem. Congested dockets do not in fact coincide with judicial 
ages, 


Existing judicial records conclusively disprove any such supposition. Out of the 
two hundred and thirty odd Federal Judges there are only about twenty-five of them 
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over seventy years of age. There is congestion in only about twenty or thirty judicial 
districts, and nearly all the judges of those districts where congestion exists, are under 
seventy years of age. Under the terms of the proposal, there would be only two or 
three additional appointments in the districts where the dockets are congested. The 
other appointments of forty odd new judges would be in districts and circuits where 
there is no congestion and where they are not really needed. 


Moreover there are right now some eight or ten existing vacancies in the Federal 
Judiciary, and no appointments have been made to fill these vacancies for months 
and months. Good men could easily have been selected on their merits to fill those 
vacancies in a few weeks time. Why haven’t they been promptly selected and appointed, 
if the need for more judges is so great? The fact is, the need for new judges in most 
of the inferior courts is not nearly so great as might be supposed; nor does it seemingly 
weigh much in the matter of prompt judicial selection to fill existing vacancies. 


A much more scientific approach to the preblem of court delay would be to 
compile the statistics and provide for additional judges in those localities where the 
need actually exists. That is unquestionably the way any person sincerely desiring 
to improve the condition of court dockets would tackle the problem. You might ask 
then, why hasn’t the thing been done that way? The answer should suggest itself 
to you before I state it. It is just th's: By applying the seventy-year age formula 
to the trial and inferior appellate courts, makes the proposal appear much_ less 
pointed in its application to the Supreme Court. That is one of the elementary prin- 
ciples of prestidigitation, of which politics is a branch. The sleight-of hand performer, 
whether he be a vaudeville actor, or just a politician, skilfully diverts your attention 
to something else, and you do not easily eatech the significance of his real purpose. 
And so I think it is fair comment to state, that this proposal bears on’ its face evidence 
of its disingenuousness. It was not conceived as a real reform, but merely given that 
sugar coating to make it the more palatable. If it were not for that window dressing 
the proponents of the proposal would hardly have a talking point with which to 
support it. 


So much for the proposal insofar as it relates to the inferior courts. We may 
sum up the case with the simple statement that so far as the infcriow courts are concerned 
the plan is one of relative unimportance with which hardly any of us are concerned in 
the slightest, and that genuine improvement of the administration of justice in’ the 
inferior courts, is calculatedly sacrificed in this plan for the obvious purpose of pro- 
viding protective coloration to disguise the enormity of the fundamental issue involved. 


If a national food manufacturer branded a product of this kind with the label of 
“Judicial Reform,” the Federal Pure Food law would promptly consign him to jail. 
But a false label does not necessarily s‘gnify’ that the contents of the can are unfit for 
human consumption. Let’s now open the can and ascertain whether the contents are 
as unwholesome as the label is false. 


It is proposed by the executive branch of the government to the legislative branch, 
that the Supreme Court, which is the epitome of the judiciary, shall by mere legislation 
be radically changed. Its membership is to be increased from nine Justices to fifteen 
Justices. 


At the outset of the nationwide debate on this question it was contended that 
more judges are necessary to enable the Supreme Court to keep abreast of its work. 
But in the spotlight of public examination this claim has rapidly shrunk to the vanishing 
point. The court records themselves indicate that nine Justices have been doing, and 
can do the current work. Every June the Court adjourns with its docket up to date. 
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For the past seventy years the number of cases decided has steadily increased, but still 
nine Justices continue to dispatch the business. Solicitor General Stanley Reed, of 
the Department of Justice, only recently before the present proposal was put forward, 
reported in these words: “The work of the Court is current; and cases are heard as 
soon aftev the records are printed, as briefs can be prepared.” This satisfactory con- 
dition of the Supreme Court docket exists, notwithstanding the fact that during the 
present century the number of cases decided annually has increased from 495 per 
annum to 985 per annum, while at the same time the average age of the Justices has 
increased from sixty-five to sixty-eight years. 


Nor has the increasing age of the Justices, nor the doubling of the volume of 
cases decided each year, resulted in deterioration of the quality of the judicial decisions. 
Professor Frankfurter, one of the highest ranking administration advisers recently 
wrote, “Never before, it may be ventured without invidiousness, have the standards of 
the Court been higher than since the Judiciary Act of 1925.” That, by the way, was the 
act which curtailed direct appeals to the Supreme Court, now suggested to be re-estab- 
lished. 


Personally I make no point of the precisa number of the Justices of the Supreme 
Court, whether we should have nine, eleven, thirteen, fifteen or even seventeen, is of 
no great moment. Nine can, and are doing, double the work done by the Court a 
third of a century ago, even though the age of the Justices is nowadays more than 
three years greater. Moreover, competent observers, notably the two gentlemen named, 
testify to the high character and prompt dispatch of the current work. Eleven, Justices 
theoretically would ease the burden on the shoulders of the present nine. Correspond- 
ingly, thirteen would make the work somewhat easier, as each would have fewer 
opinions to write. But do we need fifteen, in the light of the evidence as to the volume 
and quality of the work which the present Court of nine Justices is turning out? I 
must confess, that no evidence has yet been offered to substantiate the claim that a 
66-2/3% inerease in the membership of the Court is needed in the slightest degree. 


It should also be kept in mind that an inerease in membersip does not necessarily 
produce a reciprocal gain in working ability. The greater the number, the more lost 
motion there is in consultation and deliberation. Everyone knows that a large committee 
works less efficiently than a smaller one, and the motto “Large bodies move slowly” is 
equally as applicable to the mental world as to the physical. 


Nor as a matter of fact, has it been unconditionally proposed that the membership 
of the Court be increased to fifteen. What is proposed, is not that there be an increase 
from nine to fifteen, but that, if six of the Justices, now above seventy years of age, 
do not take the hint and resign, under fire so to speak, then a corresponding number 
of additional Justices may be appointed, and the membership of the Court thus increased 
incidentally. The proposed increase is not to ba effective if the six odler Justices can 
be indeed or intimidated into retirement. 


Why, if we really need fifteen Justices, do we not say so, and have fifteen Justices? 
The very terms of the proposal itself answers that question. Obviously we don’t need 
fifteen Justices, for that is not even directly proposed. What is proposed, is that 
we either get rid of six Justices heretofore appointed for life under the plain terms of 
our Constitution, or else appoint six men presumably to nullify the old fashioned notions 
of these six as to the true intent and meaning of our Constitution. 


Thanks to the eternal vigilance of our newspaper reporters and editors, the American 
people have already torn from this proposal the masquerade of “Judicial Reform” in 
which it was dressed up to be paraded before us, and now we clearly view the naked 
proposition that the Court be packed against that early day when N. R. A. and A. A. A. 
legislation, to be re-enacted under executive exhortation, regardless of obvious constitu- 
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tionality, shall again be tested in the Court. The Washington Merry Go Round column, 
in the Times-Union of March 2nd, stated that the fact was not even news any longer, 
saying that what is news is that for months the administration has been rewriting the 
N. R. A. statute for re-enactment by: Congress as soon as the Court has been properly 
“reformed.” The President himself recently confirmed this statement, in a press con- 
ference, when he stated that he had been figuring on this court proposal ever since that 


day in May, 1935, when the Supreme Court by a unanimous decision swept the Blue 
Eagle off its perch. 


Now that the newspapers of the country have, with dispatch and complete finality, 
utterly demolished the false claim first made, that more Justices were needed to carry 
on the work of the Court, what justification of the measure is now being offered? 


By the way, let me interpolate here that this instantaneous exposition of the falsity 
of the original excuse offered, is of itself an everlasting monument to the credit of 
the press of the country and to the wisdom of the First Amendment of the Constitution, 
guaranteeing the freedom of the press. And I am willing to venture the prediction 
that if the precedent sought to be invoked by this proposal is established, sooner or later 
some disgruntled executive will repeat the performance, and add to the Court enough 
Justices, already pledged to disregard the Constitutional freedom of the press, and with 
the aid of a Congress controlled by political sugar or the political blackjack, or both, 
will put into effect laws which will prevent the newpsapers from printing their A. B. C.’s 
without permission from Washington. 


But to return to our point, it is now argued that by packing the personnel of\ the 
highest court in the land, they are im reality “unpacking” it; that the Court is already 
packed, and that more packing of the right kind will have the paradoxical effect of 
unpacking it. In effect they argue that two wrongs, one presumed and the other 
intended, will result in right; that the insidious doctrine, distinguished in history by 
the infamous Machiavelli, which is that the end justifies the means, must be here applied, 
because the supposed evils of our political and economic conditions are so great, and 
the supposed emergency so pressing, that the orderly processes of Constitutional amend- 
ment, relating either to the Court itself or to the power of Congress to deal with wages, 
hours and term and conditions of nation-wide business and affairs, are too tedious to be 
further endured. 


I take issue on the proposition that the Court is already “packed.” Its personnel 
consists of men regularly appointed and in due course confirmed by the Senate. If 
we disagree with their views of the true construction of our Constitution, we need only 
exercise those cardinal virtues of patience and self-restraint for a short while and the 
passage of time and the inexorable laws of nature will soon enough afford opportunity 
for such improvement in the personnel of the Court as the most ardent advocate of 
the more abundant life may desire. 


Jay Franklin, the arch administration apologist, who writes a column entitled 
“WE, THE PEOPLE,” naively asks this question: ‘“Why should the President have 
to submit to the painful and protracted process of Constitutional Amendment, in order 
to accomplish a ‘peaceful revolution’?” I shall concede that this blindly partisan ad- 
ministration supporter has fairly stated the question. What’s the answer? 


First, it must be conceded that, under the language of our written Constitution, 
Congress and the President have in fact the power to “pack the Court.” No Constitu- 
tional limitation bars their path. Section 1 of Article III of the Constitution reads: 


“The Judicial power of the United States shall be vested in one Supreme Court, 
and in such inferior courts as the Congress may from time to time ordain and 
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establish. The Judges, both of the Supreme and inferior courts, shall hold their 
offices during good behavior and shall, at stated times, receive for their services, 
a compensation, which shall not be diminished during their continuance in office.” 


And although the Justices may not be compelled to resign, there is no limitation 
upon the power of the President and Congress, in wilful combination, to inerease 
the Court’s membership by the addition of any number of Justices, save amd except 
the spirit of democracy which inspired our Declaration of Independence from that 
very sort of tyranny. The Constitution of the United States, as has been repeatedly 
states, is the written embodiment, for purpose of practical government, of the Spirit 
of the Declaration of Independence. Its fundamental concept is that human liberty 
may only be safeguarded through the rigid separation of executive, legislative and 
judicial powers. Violate that theory, and individual liberty is imperiled; repeated 
violation tolls the death knell of democracy. 


I hold no brief for the infallibility of the Supreme Court; it enjoys no such 
exalted position. But I do contend that history demonstrates that the Supreme Court 
has made just as few errors as either of the other branches of the government. As an 
humble private citizen, I have gravely doubted the wisdoms of a number of its important 
decisions, notably County of Santa Clara v. Southern Pacifie Railroad, in 118 U. S., 
where a corporation was held to be a person within the meaning of the Fourteenth 
Amendment to the Constitution, and Massachusetts v. Mellon in 262 U. S., where it 
was held that a taxpayer might not enjoin an illegal expenditure of public funds. 
And there are others, upon which I can not go along with the Court, but I bow to 
their decisions as the law of the land. We have our remedy if we do not like such 
law. Congress may at any time propose amendments to the Constitution, and if 
people favor them, we may overrule the Court and proceed under more satisfactory 
rules of law. That very thing was done when the Eleventh Amendinent to the Consti- 
tution was adopted. After all, an amendment can be quickly enough proposed and 
ratified, if really desired. For example, not the Twenty-first Amendment, proposed 
and ratified in nine months, and the Twentieth Amendment, proposed and ratified in 
fourteen months. 


Next it is claimed that the President has a “mandate” to put his objectives into 
effect, in any fashion and in the quickest possible time. Now let’s see about that. 


It is true that in the recent national election the Democratic party won the electoral 
vote of all but two small states; the popular majoriy was great. But does that cireum- 
stance give the winner an unlimited power of attorney? Does an unusual majority 
of votes at an election empower the winner to bring about a revolution, even though 
it be “peaceful,” as Jay Franklin calls it, just because he personally has secretly con- 
templated “revolution” for several months? 


There are still few of us who are so old fashioned as to consider that promises are 
binding, even political promises. Now what were the election promises of 1936, both 
express and implied? And what issue was voted on? 


It is generally conceded that the President dictated the 1936 Democratic party 
platform. Did it contain even an intimation of tampering with the personnel of the 
Supreme Court? Not one word! On the contrary it set forth in language of un- 
mistakable meaning that if returned to office the party proposed to seek solution of 
our problems within the Constitution, or if necessary with the aid of a clarifying 
amendment. In the campaign, the Republican candidate repeatedly challanged the 
Democratic candidate to avow his position with reference to the Court. No reply 
disclosed the slightest intimation of such a purpose. And he now admits that all that 
time he was actually secretly planning it. 
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Before the campaign, Senator Ashurst, Chairman of the Senate Judiciary Com- 
mittee, voiced his bitter resentment of a charge that the President harbored a secret 
purpose to enlarge the Court in order to mould its opinions. Said Senator Ashurst on 
the floor of the Senate: “A more ridiculous, absurd and unjust criticism of a President 
was never made. No person, whose opinion is respected, has favored attempting such 
a reckless theory and policy.” That caustic indictment of the present proposal was 
of course made by an Administration leader, long: before this proposal was put forward ; 
but that very circumstance only serves to make the denunciation all the more fitting. 
Senator George, of our sister state of Georgia, and a member of the platform committee 
of the Democratic convention, should be qualified to speak on this question of whether 
the Administration has a mandate by virtue of the last campaign and the election. 
Said Senator George on the radio a few days ago: “Without warning the President 
has now demanded of the national legislature, a subservient judiciary.” Senator Cope- 
land, another liberal Democratic leader, commenting on this “mandate” argument, 
stated recently: “No major political party has dared to go before the people on an 
issue of making the courts subservient to the executive power.” 


No, my friends, there is no “mandate.” I refrain from reiterating the precise 
published words of that liberal of liberals, Walter Lippman, who in his columns deplores 
this proposal as a thoroughly dishonorable act, and a breach of faith with millions of 
us who voted the Demoeratie ticket last Fall with every right to suppose that the party 
platform promises would be respected this time, even if those of 1928 had not been. 


And so the unfounded argument of the need of more judges, into the political 
wastepaper basket where trial balloons, blown up with the gas of fictitous arguments, 
make their way, when pricked by the sharp point of fact. 


The current issue of TIME states: “of that argmnent, apparently no more will 
be heard.” And only one argument now continues to be heard. It is that the Court 
is utterly out of step with the times, that its views are obsolete, that it must now be 
compelled to overrule its previous constructions of the Constitution, and pave the 
way for a powerful, centralized national government, able to cope with economic 
and political affairs of every type even those expressly vested by the Constitution in 
State and local governments; that it is too much trouble, and takes too long, for an ad- 
ministration which polled as much as 61 per cent of the votes in the last election, 
to pursue the orderly processes of submitting Constitutional Amendments to the people 
and that if only the Supreme Court can be controlled by adding enough new Justices 
of known views to override the views of the present members, then a powerful and 
popular executive, aided and abetted by a complaisant Congress, may formulate and 
enact whatever legislation to them seems needful, without fear of the restraining hand 
of the Courts. 


To this argument there is added the corollary, that this is not such a very serious 
matier after all, for, they say, on several occasions between 1801 and 1870, certain of our 
presidents had altercations with the Court, when their views did not coincide, and that 
on certain of these occasions our presidents have not exhibited the truest principles of 
democratic statesmanship. 


I can not subscribe to the theory that improprieties of seventy-five to a hundred 
years ago, afford the slightest excuse or even pretext for a repetition today in grossly 
aggravated form. It is also argued that changed conditions require a changed Court. 
I reply that the change in our national life, of the past three-quarters of a century, 
should, by the same token, entitle us to a more punctilious regard for propriety in 
government than was in vogue at the time of the Civil War. 
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The most recent utterances in support of the plan come from the President himself. 
He frankly admits that the real reason for his proposal is, as he puts it, that the 
Supreme Court is a “stumbling block.” I admit his charge; but I reply, that the Con- 
stitution intended the Supreme Court to be just that—a stumbling block to each and 
every executive and to each and every Congress, whose notions of “progress” outrun 
the simple fundamentals of human liberty and personal safety from oppression by 
an all-powerful centralized government. 


Of course the Supreme Court is a stumbling clock! If we didn’t have such a 
stumbling block, I might well expect to be hauled from this room to jail, just for 
what I am saying. But for that stumbling block, I should have to lie in jail indefinitely 
without trial, the constitutional writ of habeas corpus being denied me. But for that 
stumbling block, I should be tried for my life upon a trumped up charge of constructive 
treason, without the right of trial by jury. But for that stumbling block, no newspaper 
would dare publish the facts of the case or protest the injustice. But for that stumbling 
block, eruel and unusual punishment by torture might be inflicted. But for that 
stumbling block, the law providing for conviction could be passed long after the act 
was committed. But for that stumbling block, my blood could be attainted by Act of 
Congress and my heirs forever barred from legal rights. (If you don’t know it, that’s 
the reason those Russians, who have been tried upon charges of treason, always confess— 
whether guilty or not—just to save their relatives from reprisals). But for that 
stumbling block, my property could all be forfeited to the government. But for that 
stumbling block, my friends could not peaceably assemble and petition the government 
in my behalf. But for that stumbling block, no one of you might freely speak his views 
of the injustice of my predicament. But for that stumbling block, soldiers might be 
quartered in my home to watch and control the conduct of my family. But for that 
stumbling block, my home, my papers and effects would be subject to arbitrary search 
and seizure. But for that stumbling block, if perchance I were held: not guilty at the 
trial, I could be rearrested upon the same charge and held guilty by another judge in 
accordance with instructions from the Attorney General, the Chief of the General Staff 
of the Army, or some other high and mighty official. But for that stumbling block, 
every person at this meeting might suffer every evil I have enumerated, upon a charge 
of conspiracy to aid and abet a traitor in opposing the government, and life, and liberty, 
and freedom of speech and every prized possession of liberty-loving Americans in the 
pursuit of happiness would be at the grace of an all-powerful government. 


And for what, I inquire, are we asked to surrender to the executive and legislative 
departments of the government our one safeguard against tyranny? Because, it is 
said, these departments of the government are out of patience with the old-fashioned 
economic and political views of our judiciary, and can not possibly await the orderly 
processes of Constitutional procedure. I ask, is not that price too great to pay for a 
mere matter of speed with reference to a mere matter of economics, especially in the 
increasingly prosperous economic conditions of 1937? 


But you say, this thing is vital, urgent and must “now” be had, or else economic 
disaster will shortly overtake us. Well, let’s see about that too. Is everything lost if 
this plan is not instantly perpetuated? During recent years has nothing been accomp- 
lished? Does all depend on the suecess of this coup d’etat? 


The Supreme Court has declared unconstitutional a mere handful of the most 
doubtful acts of Congress. But much remains. I refer you to the New York Times 
of Mareh first. That Democratic daily, which supported the President in the recent 
campaign, summarizes the situation clearly: 


“No one questions the power of the Government to spend whatever sum is needed 
to provide work for employables, or its power to protect home owners from 
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foreclosure, or its power to refinance farm mortgages at lower rates of interest, 
or its power to guarantee the safety of fifty million bank deposits . No one 
questions its power to lend (through RFC) eleven billion dollars to shore up 
the eredit structure of the country, or its power to achieve a better spread of 
income by imposing heavy taxes in the upper brackets in order to raise, funds 
for social purposes. No one questions its power to aid municipalities in provid- 
ing better housing in slum areas, or its power to expand credit or restrict it, 
aceording to the needs of the occasion, or its power to proceed against monop- 
olies in business. In the interest of the small investor every Stock Exchange 
in the country has been placed under Federai regulations and every new issue 
of securities must be registered with the Government. For the protection of 
the aged, a system of Federal old-age insurance has been set up for more than 
twenty million people. In the interest of preventing a recurrence of panic 
and depression complete control over the whole Federal Reserve System has 
been centralized in Washington. 


“Here, surely are far-reaching measures and far-reaching powers to provide 
assurance for the future, to give aid to the underprivileged, and to deal with any 
crisis that may now confront the country. 


“But this does not end the matter. Consider in addition to all this, the extra- 
ordinary powers granted personally to the President—powers which he may 
exercise entirely at his own discretion, powers whose legality has not been 
questioned by any decision of the Supreme Court, powers with no strings what- 
ever attached to them by Congress. Under existing law: 


(1) “The President can again devalue the American dollar at any time that 
he so pleases. 


(2) “He ean operate, with the Secretary of the Treasury, a ‘stabilization fund’ 
amounting to two billion dollars—his decision as to the secret management of 
this fund being final, and not subject to review by any other officer of the 
United States. 


(3) “He ean eause to be issued three billion dollars in notes, for the purpose 
either of reducing the national debt or, purchasing any Government securities. 


(4) “He can put the United States on a bimetallic standard over night, by 
decreeing the free and unlimited coinage of silver. 


(5) “He ean fix the value on the silver dollar at any ratio he sees fit. 


(6) “He can prescribe the rules and regulations under which gold can be 
acquired and held, transported, melted or treated, imported or exported. 


(7) “He can suspend trading on every Stock Exchange for a period of 
ninety days, 


(8) “He can raise or lower by as much as 50 per cent any tariff imposed 
by the United States on any goods imported from any foreign country. 


(9) “He ean spend, almost entirely at his own diseretion—under the powers 
granted him in the Emergency Relief Act of 1936—a sum practically twice as 
large as the entiré Federal budget in the year before the War. 


(10) “He ean determine what ‘prevailing rates of pay’ shall be granted to 
the two million people on the rlls of W. P. A. 
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(11) “He can ‘empower’ any agency of the government to prescribe such 
rules as he may deem desirable for carrying out relief policies which affect the 
welfare of every community in the country. 


“No other President in the history of the United States has ever remotely had 
such powers. No President has ever had a better reason for referring directly 
to the electorate any proposed change in the Constitution or in the Court which 
is its guardian.” 


Many additional arguments might still be brought forward; I have barely seratehed 
the surface. It would take considerable time even to enumerate them to say nothing 
of elaborating them. And time forbids. 


In conelusion I ask your brief indulgence to quote the shortest, the simplest, the 


clearest and the most profound analysis of this subject that any of us shall ever hear. 
It reads: 


“It is important that the habits of thinking in a free country should inspire 
caution in those intrusted with its administration, to confine themselves within 
heir respective Constitutional spheres, avoiding in the exercise of the powers 
of one department to encroach upon another. 


“The spirit of encroachment tends to consolidate the powers of all the depart- 
ments in one, and thus to create, whatever the form of government, a real 
despotism. 


“A just estimate of that love of power and proneness to abuse it which predom- 
inates in the human heart is sufficient to satisfy us of the truth of this position. 


“The necessity of reciprocal checks in the exercise of political power, by dividing 
and distributing it into different depositories, and constituting each the guardian 
of the public weal against invasions of the others, has been evinced by experi- 
ments, ancient and modern some of them in our own country and under our own 
eyes. 


“To preserve them must be as necessary as to institute them. 


“If, in the opinion of the people, the distribution or modification of the Consti- 
tutional powers be in any particular wrong, let it be corrected by an amendment 
in the way which the Constitution designates. 


“But let there be no change by usurpation, for though this, in one instance, may 
be the instrument of good, it is the customary weapon by which free govern- 
ments are destroyed. 


“The precedent must always greatly overbalance in permanent evil any partial 
or transient benefit which the use can at any time yield.” 


Those solemn words of wisdom were uttered one hundred and forty years ago. No 
partisan zeal inspired them, nor ambition, nor lust of power. They came from the 
depths of a heart supremely conscious of the suffering and of the sacrifices of Valley 
Forge, from the tongue of a man who had staked his life upon the outeome of an 
almost hopeless conflict for freedom, a man upon whom the world’s highest honors 
have been bestowed, a man who sought nothing for himself. With prophetic insight 
these words foretold the passions of today. Tyranny experienced through most of a 
lifetime counselled the utterance of those words. They state fundamental truths as 
enduring as the stars. No lapse of time will ever dim their clear light or dull their 
clarion call. 
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I close by asking every man within the sound of my voice and every American 
citizen to ponder this problem and answer for himself this question, shall we still heed 
the words of the Father of our Country, or shall we now make answer to Washington’s 


Farewell Address to his countrymen, with the ignoble and vainglorious retort, Farewell 
to Washington ? 
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